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Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *

Gordon Ray Si mmonds, Texas prisoner # 932489, has filed a
nmotion to proceed in forma pauperis (IFP) in the appeal of the
dism ssal of his civil rights conplaint he filed pursuant to
42 U.S.C. § 1983. The district court dism ssed the conpl ai nt
W t hout prejudice after it determ ned that Sinmonds had three
“strikes” under 28 U S.C. 8§ 1915(g). The district court

identified three lawsuits filed by Simmonds that were di sm ssed

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 06-20088
-2

as frivolous, malicious, or for failure to state a claim
Si monds contends that one of the identified di sm ssals,

specifically Sinmmonds v. United States Court of Appeals,

No. 2:04-CV-3000 (E.D. La. Nov. 19, 2004), should not have been
considered as a strike for purposes of 8§ 1915(g) because it was
in the nature of a “habeas petition.” He also contends that the
case should not have been counted as a strike because he is
currently appealing to this court the district court’s di sm ssal
of that case.

In Simmonds v. United States Court of Appeals, No. 2:04-CV-

3000 (E.D. La. Nov. 19, 2004), the district court dism ssed
Simonds’ s conplaint wwth prejudice for failure to state a claim
on which relief may be granted, pursuant to 8 1915(e)(2), and

denied him| eave to proceed IFP on appeal. In Simonds v. United

States Court of Appeals, No. 05-30018 (5th Cr. Apr. 28, 2006)

(unpublished), this court denied Si mmonds | eave to proceed | FP
and di sm ssed his appeal as frivolous. However, the appellate
process in that case was not exhausted prior to Simmonds filing
of his notice of appeal in the instant case. Accordingly, the
district court erred in counting that case as a strike and in
determ ning that Simmonds was barred under 8 1915(g). See

Adepegba v. Hammons, 103 F. 3d 383, 387-88 (5th Cr. 1996).

Accordingly, IT 1S ORDERED that Simmonds’s notion to proceed
|FP is GRANTED. |IT IS FURTHER ORDERED that the district court’s

di sm ssal of his 8§ 1983 conplaint is VACATED and the case is
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REMANDED f or further proceedings.



